
 

 

June 15, 2021 

Public Notice  
 

An application for rezoning has been received from Rick Town, 9900 Spectrum Drive, Austin, TX  
78717.  He is requesting to rezone Woodcreek Section 6, Lot PT12 Acres 5.032 R141558 from 
Single-Family 1 (SF1) to a Planned Development District (PDD).    

 

On July 8, 2021 the City of Woodcreek Planning and Zoning Commission will conduct a Public 
Hearing for this application at the meeting scheduled to begin at 9:00AM.   

 

On July 8, 2021 the Woodcreek City Council will conduct a Public Hearing for this application at 
the meeting scheduled to begin at 1:00PM. 

 

Both Public Hearings will be held at Camp Young Judaea, 121 Camp Young Judaea Road, 
Woodcreek, Texas 78676.   

 

This notice is issued pursuant to Chapter 211 of the Texas Local Government Code and Chapter 
156 of the City of Woodcreek Code of Ordinances.  Interested parties may contact the City of 
Woodcreek for more information.  Interested parties may attend the public hearings or submit 
written comments to woodcreek@woodcreektx.gov on or before noon July 7, 2021.  All 
interested parties are encouraged to attend and testify before the Planning and Zoning 
Commission and/or City Council. 

 

 

 

mailto:woodcreek@woodcreektx.gov
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City of Woodcreek Application for Rezoning or Special Use Permit

No application will be considered complete without all required information and fee payment.

Application Information jhJj iicQ 6 Ii 7(202-i

Date of Applicadon Submission: May 6th, 2021

Property Owner or Represenutive’s Name:

Rick Town

MailingAddress: 9900 Spectrum Drive, Austin, TX 78717

Telephone Number(s): (512 ) 698—8212 : ( 5:2 ) 646—2248

EmailAddress(es): rick@modhometx.com,_ryan@intelligentrealestate.com

Description and Location of Property Requested to be Rezoned or Permitted for Special Use

Property Owner’s Name: Rick Town
- -______________ -—

Property Owner’s Mailing Address: 9900 Spectrum Drive, Austin, TX7S 717

Section Location and Lot Number: BROOKMEADOW SEC 6, LOT 12

Property Address: L22EADOW_DRIVE

Curreni Zoning Designation: Single Family 1

_______

Zoning Classification Requested: PD____________

__________— _____ _____

Conditions making the proposed zoning change reasonably necessary (be -specific):

The proposed zoning change is necessary to reduce the minimum

lot dimension and ROW width requirements to allow for a cohesive

single—family development that fits within the constraints

created by the geometry of the property boundary and to preserve

existing trees to the greatest extent possible.

Woodcreek Form 12 Application for Rezoning or Special Use Revised: 8’23!2019 I



Other factors making the proposed zoning classification change reasonably necessary:

In addition to the necessary modifications to the lot and ROW

geometry, the proposed POD plans to utilize a hammerhead turn

around in lieu of a standard cul-de—sac (approved by the fire

marshal and local trash collection service) -

Fees
The applicant seeking rezoning approval shall pay to the City at the time of submittal a fee as
noted in the Master Rate and Fee Schedule. Payment of this fee may be either delivered in person
or mailed to the City of Woodereck, 41 Champions Circle, Woodcreek, Texas 78676.

STATEMENT REGARDING RESTRICTIVE COVENANTS/DEED RESTRiCTION:

I have searched all applicable records and, to my best knowledge and beliel there are
INITIAL no restrictions or covenants that apply to the property as described which would be in

conflict with this rezoning request.

Date: ‘3

Lc. c

As per § 156.158 (PROCEDURE FOR AMENDMENT PETITION) Woodereek Code of
Ordinances, the following further information is required for all petitions to change zoning or
rezone property:

I. The name, address, phone number, and interest of every person having a legal or an
equitable interest in the land covered by the petition. (Attach additional pages if
necessary.)

2. A fully scaled map showing:
a. The land affected by the proposed amendment.
b. A legal description of the land.
c. The present zoning classification of the land;
d. The zoning classification of all abutting land; and
e. All public and private rights-of-way and easements bounding and intersecting

the land.
3. If applicable, the alleged error in this Ordinance, which would he corrected by the

proposed amendment, together with a detailed explanation of such error and how the
proposed amendment will correct same.

Printed Name: RcLav-J Tar
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For City Use Only:

Application, required information, and fee received:

Date: 4’ Irs Iw’- Chcek# iC \c\ Initials:

____

Referred to Planning and Zoning Commission Date: & / 15) znz- Initials:

Publication of Public Hearing by Planning and Zoning Commission

Date: (,/ (7 Initials:

_____

Public Hearing on Rezoning Request by Planning and Zoning Commission

Date:

_______________________________________

Initials:

Action by Planning and Zoning Commission:

Date: Initials:

Publication of Public Hearing by Woodereek City Council

Date: Initials:

Public Hearing on Rezoning Request by Woodcreek City Council

Date:

Action by Woodcrcck City Council:

Date: Initials:

Notes:
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Adjacent Property Exhibit
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THE GROVE AT BROOKMEADOW 

PLANNED DEVELOPMENT DISTRICT 

by & among 

City of Woodcreek & 

Modern Homestead, LLC. 

June 14, 2021 

         DRAFT



This The Grove at Brookmeadow Planned Development Agreement (this of the “Agreement”) is 

entered into by and between the City of Woodcreek, Texas, a Class A General Law Municipality 

under the Laws of the State of Texas (the “City”) and Modern Homestead, LLC (the “Company”) 

(the City and the Company are collectively “the Parties”) who state, represent, and agree as 

follows: 

SECTION 1. 
ENACTMENT PROVISIONS 

 

This Agreement and Ordinance No. ____________ collectively memorialize the Woodcreek City 

Council’s approval of the Company’s development of “The Grove at Brookmeadow Planned 

Development” (“the Development”) and memorializes the City’s creation of the zoning 

classification, “The Grove at Brookmeadow Planned Development District.” This Agreement 

applies to the Property as described in Exhibit “A” attached hereto and incorporated herein for all 

purposes. 

SECTION 2. 
DEFINITIONS 

 

2.1 General. 
Words and phrases used in this Agreement shall have the meanings set forth in this 
section. Terms that are not defined below but are defined elsewhere in the City Code 
of Ordinances, shall be given the meanings set forth in the Ordinance for which it is 
defined. Words and phrases not defined in any City Ordinance shall be given their 
common, ordinary meaning unless the context clearly requires otherwise. When not 
inconsistent with the context, words used in the present tense shall include the future 
tense, words in the plural shall include the singular, and words in the masculine gender 
shall include the female gender; and vise-a- versa. The word “shall” is always 
mandatory and the word “may” is merely directory. Headings and captions are for 
reference only. 
 

2.2 Specific. 
1. Agreement: shall mean this contract between the City of Woodcreek, Texas, 

and Owners, including all Exhibits, which are incorporated herein for all intents 
and purposes. 

2. Applicable Fees: shall mean fees and charges to be paid by Owners to the 
City with respect to development of the Property. 

3. Applicable Rules: shall mean the applicable federal and state laws, city 
ordinances, rules and regulations, and The Grove at Brookmeadow PDD 
Development Standards, contained herein. 



4. Applicant: shall mean any owner, developer, person or entity engaging in 
subdivision or development of any of the Property or applying for any permit, 
approval, variance or waiver for any of the Property. 

5. Certified Inspector: shall mean an independent certified state licensed 
inspector to inspect the Vertical Building Improvements as to their conformity 
with applicable city ordinances and building codes and related building plans. 

6. City: shall mean the City of Woodcreek, Texas, a Texas Type A, general law 
municipality. 

7. City Manager: shall mean the person or entity engaged by City to serve in the 
capacity of City’s chief management officer. 

8. City Code of Ordinances: shall mean the collective duly adopted ordinances 
of the City, together with all related administrative rules and technical criteria 
manuals. 

9. City Council: shall mean the governing body of the City of Woodcreek, Texas. 

10. City Engineer: shall mean the person or entity engaged by the City to serve in 
the capacity of engineer for the City of Woodcreek, Texas. 

11. County: shall mean Hays County, Texas. 

12. Developer: shall mean (i) the Developer named above, or (ii) any subsequent 
Owner or Developer of any part of the Property that is a successor or assignee 
of any rights from Owner in the Property, in whole or in part. 

13. Development Standards: shall mean the land use standards for the Property 
as described in this Agreement. All land use and development of the Property 
in The Grove at Brookmeadow PDD District must conform to the limitations and 
conditions set forth in this Agreement. 

14. Development Plan: shall mean this Ordinance, this Attachment “1” and the 
exhibits attached hereto, together, constitutes the development plan for The 
Grove at Brookmeadow PDD on the Properties. 

15. Effective Date: and similar references shall mean the date this Ordinance is 
approved and adopted. 

16. Impervious Cover Percentage: shall mean the percentage calculated by 
dividing the total acres of impervious cover on the Property by the total number 
of acres of land on the Property. In the calculation of impervious cover, the 
following shall be characterized as pervious for all purposes: open space, park, 
water quality and/or drainage facility and/or area, detention facility, swale, 
irrigation area, playground, granite or pea gravel trail. 

17. Conceptual Plan: “Conceptual Plan” shall mean the conceptual plan of the 
Project attached as Exhibit B, as it may be amended from time to time in 
accordance with this Agreement. 



18. Open Space: shall mean a tract of real property not occupied by any structures 
or impervious surfaces. A tract of real property designated by a public or private 
entity as accessible by the public for active or passive recreation shall qualify 
as Open Space. Property included within the confines of individual residential 
lots shall not qualify as Open Space under this Agreement. The term includes 
(but is not necessarily limited to) water quality measures (such as buffers) and 
walking trails. 

19. Project: shall mean The Grove at Brookmeadow Planned Development on the 
Property as generally delineated in the PDD Conceptual Plan attached hereto 
as Exhibit B and incorporated herein for all purposes. 

20. Property: shall have the meaning set forth in the recitals to this Ordinance, and 
consists of lot 12 located in Woodcreek, Texas, and more particularly described 
in Exhibit “A” attached hereto and incorporated herein for all purposes. 

21. Site: shall mean any individual parcel of land within the Project designated for 
a specific permitted use. 

22. Vertical Building Improvements: shall mean the construction and 
reconstruction of a building, structure or any above ground improvement or 
development, not including roads, drainage facilities or utility facilities, and not 
including manufactured homes, modular housing or industrialized buildings 
covered by Chapters 1201 or 1202 of the Texas Occupations Code. 

 

SECTION 3. 
PUBLIC BENEFITS, INFRASTRUCTURE & AMENITIES 

 

3.1 Orderly Growth and Environmentally Sensitive Development. The City desires that 
development occur in an orderly manner in order to protect the health, safety, and welfare 
of the City’s present and future citizens; preserve the environment; enhance property 
values; and provide for expansion of the City’s tax base. This Agreement will benefit the 
City by facilitating the development of a community within an appropriate area of the City, 
which will allow for thoughtful and high-quality planning, the development of necessary 
roadways and utility facilities, and the development of a balanced community that 
includes residential, civic and recreational uses. 
 

3.2 Provision of Housing. The development of the Project under this Agreement is intended 
to allow the development of housing that will minimize negative environmental impacts 
and promote the aesthetic enhancement of the City. Further, the development of housing 
in accordance with this Agreement will promote safe and attractive housing conditions 
and a self-sustaining community. 

 

3.3 Lighting. Owners or an electric utility designated by Owners, will construct all illumination 
for signage, security, exterior, landscaping, and decorative facilities for the Project in 
accordance with all applicable City Rules, including the Lighting Ordinance. No street 
lighting is permitted. Owners agree that all restrictive covenants for the Project shall 
reinforce this provision and be applied to all construction and builders. 

 



3.4 Water, Wastewater & Drainage Service. 
 

3.4.1 Utility Service. The Parties acknowledge that, as of the Effective Date, the Aqua 
Texas, Inc. (“Aqua Texas”) holds a Certificate of Convenience and Necessity 
(CCN) through the TCEQ granting it the exclusive right to provide water and 
wastewater services to the area that includes the City and the Project. In that 
regard, Owners and Aqua Texas have executed that certain letter agreement 
dated ____________ ___, 2021 (the “Aqua Texas Letter Agreement”), 
concerning provision of utilities to the Project. Except as is otherwise set forth in 
the Aqua Texas Letter Agreement, Owners and City agree that Aqua Texas shall 
be the retail water and wastewater provider for the Project in the same manner 
and under the same terms and conditions as it provides such services to other 
areas within the City pursuant to the existing contract between the City and Aqua 
Texas. 
 

3.4.2 Design. Water and Wastewater infrastructure shall be designed and constructed 
in accordance with the Aqua Texas Letter Agreement and all applicable rules and 
regulations, including but not limited to those of the TCEQ. Minimum water line 
size shall be six inches (6”) in diameter serving the Project and fire hydrants 
spaced every five hundred (500) feet along the private cul-de-sac street. Water 
and Wastewater infrastructure shall be designed and constructed in a manner 
that will allow expansion and connection to the Aqua Texas infrastructure, when 
operable. This Agreement is not a basis for any obligation of Owners for the future 
costs of expansion of any water production or wastewater treatment plants, nor 
are Owners required to furnish additional land for such facilities. 

 
3.4.3 Drainage. Storm water drainage facilities will be designed and constructed in 

compliance with Subsection 155.57 of the City’s Subdivision Ordinance 
(Ordinance No. 85-l2C and 85-12D). Drainage will be provided through natural 
features, landscaped berms, and engineered structures. 

 

3.5 Street Construction & Maintenance; Access. The parties specifically agree that the 
dead-end road shall be an eighteen foot (18’) wide asphalt public road bordered with 
twelve-inch (12”) concrete ribbon curbs. In-lieu of a standard cul-de-sac turnaround an 
alternative hammerhead shall be constructed as shown in Exhibit B. 
 

3.6 Permit and Inspection Fees. All development, permit and inspection fees required for 
the Project shall be in accordance with the City’s Ordinances and applicable schedule of 
such fees. 

 

3.7 Required Environmental Protection. Owners will ensure compliance with all natural 
resource laws and regulations applicable to the Project, including but not limited to TCEQ 
regulations, waterway protections, stormwater controls and endangered species. The 
Owners acknowledge that the Project lies within the designated boundaries of the 
TCEQ’s Edwards Aquifer Contributing Zone and the owners hereby agree to comply with 
those requirements. The Owners further acknowledge that construction of the project 
requires the Owner to comply with the TCEQ’s General Storm Water Permit for 
Construction Activities. 

 
 
 



3.8 Deed Restrictions. Owners agree that all restrictive covenants for the Project shall 
reinforce the provisions of this section and be applied to all builders and subsequent 
buyers. 

 

SECTION 4. 
PROPERTY DEVELOPMENT 

 

4.1 Governing Regulations. For purposes of any grandfathering analysis, the Parties agree 
that the Effective Date shall be construed as the Effective Date of this Agreement, in 
accordance with Texas Local Government Code Chapter 245, as may be amended. The 
Applicable Rules, as defined herein, shall govern the Project, unless otherwise expressly 
provided in this Agreement. For the term of this Agreement, the development and use of 
the Property will be controlled by the terms of this Agreement, the Project Approvals and 
the Applicable Rules. To the extent possible, this Agreement and the Applicable Rules, 
and City Rules shall be read in harmony.  

 
4.2 Project Approvals & Entitlements 
 

4.2.1 Project Approvals & Variances. The Project Approvals set forth in Exhibit C (the 
“Project Approvals”) and the variances in Exhibits C-1 and Exhibit C-2 have been 
approved by all required City boards and commissions and the City Council and 
are granted by the City with respect to the development of the Property. This 
Agreement shall serve as guidance for the review and approval of any additional 
variances or other municipal authorizations not specifically included in this 
Agreement Which must hereafter be approved by all required City boards and 
commissions and the City Council. 

 

4.2.2 Conceptual Plan 
 

(a) Except as otherwise noted herein or in the exhibits hereto, the City 
confirms that the Conceptual Plan attached as Exhibit B complies with the 
City’s 2020 Vision-Master Plan for the City of Woodcreek and that the 
Conceptual Plan has been approved by all requisite City departments, 
boards and commissions and by the City Council. The City approves the 
land uses, densities, reservations of land for public purposes, exceptions, 
utility and roadway alignments and sizing and other matters shown on the 
Conceptual Plan. The City’s execution of this Agreement shall be deemed 
to be the approval of the Conceptual Plan, Exhibit B on which the Final 
Plat and Subdivision Construction Plans for development of the Property 
will be based. 
 

(b) The parties specifically agree as follows: 
 

(i) The public right-of-way (ROW) along the proposed dead-end 
street shall be a minimum of thirty feet (30’) wide; 

(ii) A ten foot (10’) drainage and public utility easement shall be 
provided along all lots adjacent to the ROW; 

 



(iii) The minimum lot width for single-family lots shall be sixty-five feet 
(65’); 

(iv) The minimum lot depth for single-family lots shall be one hundred 
& twenty feet (120’) 

(v) There shall be no minimum lot width or area for the Open Space 
or Drainage & Water Quality lots. 

4.2.3 Density of Development. The Property shall not have more than 22 single-
family residential units under the Development Plan. 

4.2.4 Land Use. For purposes of this Agreement the following shall be allowed within 
the Property: single family residences (and related accessory structures as 
hereafter approved by the City upon Owner request); passive recreational 
features and amenities; water and wastewater facilities; drainage, detention and 
water quality facilities; and roads, trails and other vehicular access facilities. 

4.2.5 Impervious Cover. Owners shall have the right to apportion impervious cover 
limits on a use by use basis, not to exceed thirty-five percent (35%) on the entire 
Property. Owners may apportion such limits as they deem desirable so long as 
the overall limitation herein specified is not exceeded. Owners may count in 
density and impervious cover calculations land designated as greenbelt, open 
space, mitigation land or similar areas. 

4.2.6 Phasing of Development. The Project may be developed in phases. The 
calculation of impervious cover and similar requirements shall be determined and 
calculated on a whole-project basis. Each plat filed with the City shall contain a 
chart indicating: (a) the amount of impervious cover required for the entire 
Property, (b) the amount associated with prior platted areas, and (c) the amount 
associated with the area subject to such plat. So long as this Agreement remains 
in effect, such re-platting shall be deemed controlled by this Agreement as if the 
same were an original platting of such re-platted portions. 

4.3 Standard for Review. The City’s review and approval of any submissions by Owners 
will not be unreasonably withheld or delayed. The City will review any plans, plat or other 
filing by Owners in accordance with the applicable City’s ordinances, state law and this 
Agreement. If any submittal is not approved, the City will provide written comments to 
Owners specifying in detail all changes that will be required for the approval of the 
submittal. 

4.4 Approvals & Appeals. The City acknowledges that timely City reviews are necessary 
for the effective implementation of Owners’ development program. Therefore, the City 
agrees that it will comply with all statutory and internal City time frames for development 
reviews. The City further agrees that if, at any time, an impasse has been reached with 
the City staff on any development issue affecting the Project or if Owners wish to appeal 
any decision of the City staff regarding the Project; then Owners may immediately appeal 
in writing to the Board of Adjustment, and the process in the City’s code of ordinances 
shall be followed.  

 



4.5 Conceptual Plan Amendments. 

4.5.1 Due to the fact that the Project comprises a significant land area and its 
development will occur in phases over a number of years, modifications to the 
Conceptual Plan may become necessary due to changes in market conditions 
or other factors. In order to provide flexibility with respect to certain details of the 
development of the Project, Owners may seek changes in the location and 
configuration of the residential use lots shown on the Conceptual Plan, including 
changes within the proposed residential, mitigation or open space areas shown 
on the Conceptual Plan. Such changes will only require an administrative 
amendment to the Conceptual Plan so long as (1) the Impervious Cover 
requirements herein are met; (2) there are no changes to the density of the 
project; and (3) such changes do not materially alter the Conceptual Plan. 

4.5.2 The City Manager shall be responsible for consideration and approval of such 
administrative amendments to the Conceptual Plan. The City Manager may defer 
such approval to the City Council at the City Manager’s discretion. Further, minor 
changes, as determined by the City Manager, that are proposed for the 
Conceptual Plan that do not result in (1) an increase in the overall density of 
development of the Property; (2) increase of the Impervious Cover Percentage 
of the Project; (3) material chane to the Conceptual Plan; and (4) which otherwise 
comply with the Applicable Rules and this Agreement may be approved by the 
City Manager. Similarly, minor variations of a preliminary plat or final plat from 
the Conceptual Plan that are approved by the City Manager that do not increase 
the overall density of development of the Property or increase the overall 
Impervious Cover limits of thirty-five percent (35%) on the Residential Area, and 
which otherwise comply with the Applicable Rules and this Agreement, will not 
require an amendment to the Conceptual Plan. 

4.6 Term of Approvals. The Conceptual Plan, the Project Approvals, and any preliminary 
plat or final plat approved pursuant to this Agreement will be effective for the term of this 
Agreement unless otherwise agreed by the Parties. 

4.7 Extension of Permits & Approvals. Any permit or approval under this Agreement or 
granted by the City pursuant to, or in accordance with, this Agreement shall be extended 
for any period during which performance by any Owners are prevented or delayed by 
action of a court or administrative agency, or any Owners are delayed due to failure to 
receive a governmental permit despite demonstrable diligent efforts to obtain said permit. 

4.8 Building Code. Owners agree that all habitable buildings shall be constructed in 
accordance with all building or construction codes that have been adopted by the City. 
Fees for all building permits or building inspections by the City or the City’s designee 
under this section shall be paid by builders. Building permit and building inspection fees 
are not included among the fees specifically listed in this Agreement, and therefore are 
subject to the current fee schedule at the time of application. 

4.9 Deed Restrictions. Owners agree that all restrictive covenants for the Project shall 
reinforce the provisions of this section and applied to all builders and subsequent buyers 
and shall be appropriately drafted and filed to effectuate this intent and Agreement. 

 



SECTION 5. 
AUTHORITY 

 

5.1 Term. 

5.1.1 Initial Term. The term of this Agreement will commence on the Effective Date 
and continue for fifteen (15) years thereafter (“Initial Term”), unless sooner 
terminated under this Agreement. This Agreement may be extended for a longer 
duration not to exceed an additional five (5) years upon mutual agreement of the 
Parties. 

5.1.2 Expiration. After the Initial Term and any extension, this Agreement will be of 
no further force and effect, except that termination will not affect any right or 
obligation arising from Project Approvals previously granted. 

5.1.3 Termination or Amendment. This Agreement may be terminated or amended 
as to all of the Property at any time by mutual written consent of the City and 
Owners or may be terminated or amended only as to a portion of the Property 
by the mutual written consent of the City and the Owners of only the portion of 
the Property affected by the amendment or termination. 

5.2 Authority. This Agreement is entered under the statutory authority of Chapter 212, 
Subchapter G, Local Government Code. Except as may be otherwise provided in Section 
2.4 hereof. the Parties intend that this Agreement guarantee the continuation of the 
extraterritorial status of portions of the Property as provided in this Agreement; authorize 
certain land uses and development on the Property; provide for the uniform review and 
approval of plats and development plans for the Property; provide exceptions to certain 
ordinances; and provide other terms and consideration, including the continuation of land 
uses and zoning upon annexation of any portion of the Property to the City. 

5.3 Right to Continue Development. In consideration of Owners’ agreements hereunder, 
the City agrees that, during the term of this Agreement, it will not impose or attempt to 
impose: (a) any moratorium on building or development within the Project, or (b) any land 
use or development regulation that limits the rate or timing of land use approvals, whether 
affecting preliminary plans, final plats, construction plans, building permits, certificates of 
occupancy or other necessary approvals, within the Project. No City-imposed 
moratorium, growth restriction, or other limitation affecting the rate, timing or sequencing 
of development or construction of all or any part of the Project will apply to the Property 
if such moratorium, restriction or other limitation conflicts with this Agreement or would 
have the effect of increasing Owners’ obligations or decreasing Owners’ rights and 
benefits under this Agreement. This Agreement on the part of the City will not apply to 
temporary moratoriums uniformly imposed throughout the City and ETJ due to an 
emergency constituting an imminent threat to the public health or safety, provided that 
the temporary moratorium continues only during the duration of the emergency. 

5.4 Equivalent Substitute Obligation. If either Party is unable to meet an obligation under 
this Agreement due to a court order invalidating all or a portion of this Agreement, 
preemptive state or federal law, an imminent and bona fide threat to public safety that 
prevents performance or requires different performance, subsequent conditions that 
would legally excuse performance under this Agreement, or, the Parties agree to 
cooperate to revise this Agreement to provide for an equivalent substitute right or 



obligation as similar in terms to the illegal, invalid, or unenforceable provision as is 
possible and is legal, valid and enforceable, or other additional or modified rights or 
obligations that will most nearly preserve each Party’s overall contractual benefit under 
this Agreement. 

SECTION 6. 
GENERAL PROVISIONS 

 

6.1 Assignment & Binding Effect. 

6.1.1 Binding Assignment. This Agreement, and the rights and obligations of Owners 
hereunder, may be assigned by Owners to a subsequent purchaser of all or a 
portion of the undeveloped property within the Project. Any assignment must be 
in writing, specifically describe the property in question, set forth the assigned 
rights and obligations, that the assignee assumes all of the obligations hereunder, 
be executed by the proposed assignee, and be approved by the City. A copy of 
the assignment document must be delivered to the City and recorded in the real 
property records as may be required by applicable law. Upon any such 
assignment, the assignor will be released of any further obligations under this 
Agreement as to the property sold and obligations assigned, save and accept and 
liability that may have accrued prior to assignment. The obligations created by 
this Agreement shall run with the Property. Reference to this Agreement shall be 
included in restrictive covenants for Property divided and conveyed. 

6.1.2 Non-severability of Assignment. If Owners assign their rights and obligations 
hereunder as to a portion of the Project, then the rights and obligations of any 
assignee and Owners will be non-severable, and Owners will be liable for the 
nonperformance of the assignee and vice-versa. In the case of nonperformance 
by one developer and/or owner, the City may pursue all remedies against that 
nonperforming developer, even if such remedies will impede development 
activities of any performing developer as a result of that nonperformance. 

6.1.3 Title Encumbrance. The provisions of this Agreement will be binding upon, and 
inure to the benefit of the Parties, and their respective successors and assigns. 
This Agreement will not, however, be binding upon, or create any encumbrance 
to title as to, any ultimate consumer who purchases a wholly developed and 
improved lot within the Project. 

6.2 Severability. If any provision of this Agreement is illegal, invalid, or unenforceable, under 
present or future laws, it is the intention of the Parties that the remainder of this 
Agreement not be affected, and, in lieu of each illegal, invalid, or unenforceable provision, 
that a provision be added to this Agreement which is legal, valid, and enforceable and is 
as similar in terms to the illegal, invalid or enforceable provision as is possible. Such 
provisions must be mutually agreed upon by the Parties prior to inclusion in this 
Agreement. 

6.3 Governing Law, Jurisdiction & Venue. This Agreement shall be governed by and 
construed in accordance with the laws of the State of Texas, as it applies to contracts 
performed within the State of Texas (subject to all immunity in favor of the City) and 
without regard to any choice of law rules or principles to the contrary. The parties 
acknowledge that this Agreement is performable in Hays County, Texas and hereby 



submit to the jurisdiction of the courts of that County, and hereby agree that any such 
Court shall be a proper forum for the determination of any dispute arising hereunder. 

6.4 No Third-Party Beneficiary. This Agreement is not intended, nor will it be construed, to 
create any third-party beneficiary rights in any person or entity who is not a Party, unless 
expressly otherwise provided. 

6.5 Mortgagee Protection. This Agreement will not affect the right of Owners to encumber 
all or any portion of the Property by mortgage, deed of trust or other instrument to secure 
financing for the Project. The City understands that a lender providing financing for the 
Project (“Lender”) may require interpretations of or modifications to this Agreement and 
agrees to cooperate with Owners and their Lenders’ representatives in connection with 
any requests for interpretations or modifications. The City agrees not to unreasonably 
withhold or delay its approval of any requested interpretation or modification if the 
interpretation or modification is consistent with the intent and purposes of this Agreement 
and meets with the City’s approval. The City agrees as follows: 

6.5.1 Neither entering into this Agreement, nor any breach of this Agreement, will affect 
any lien upon all or any portion of the Property. 

6.5.2 The City will, upon written request of a Lender given in compliance with Section 
6.17, consider, bit shall not be required, providing the Lender with a copy of any 
written notice of default given to Owners under this Agreement within ten (10) 
days of the date such notice is given to Owners. 

6.5.3 In the event of default by Owners under this Agreement, a Lender may, but will 
not be obligated to, cure any default during any cure period extended to Owners, 
either under this Agreement or under the notice of default. 

6.5.4 Any Lender who comes into possession of any portion of the Property by 
foreclosure or deed in lieu of foreclosure will take such property subject to the 
terms of this Agreement. No Lender will be liable for any defaults or monetary 
obligations of Owners arising prior to the Lender’s acquisition of title, but a Lender 
will not be entitled to obtain any permits or approvals with respect to that property 
until all delinquent fees and other obligations of Owners under this Agreement 
that relate to the property in question have been paid or performed. 

6.6 Certificate of Compliance. Within thirty (30) days of written request by either Party given 
accordance with Section 5.17, the other Party will execute and deliver to the requesting 
Party a statement certifying that (a) this Agreement is unmodified and in full force and 
effect or, if there have been modifications, that this Agreement is in full force and effect 
as modified and stating the date and nature of each modification; (b) there are no current 
uncured defaults under this Agreement to the best of the Party’s knowledge, or specifying 
the date and nature of each default; and (c) any other information that may be reasonably 
requested. The City Administrator is authorized to execute any requested certificate on 
behalf of the City. 

6.7 Default. If either Party defaults in its obligations under this Agreement, the other Party 
must, prior to exercising a remedy available to that Party due to the default, give written 
notice to the defaulting Party, specifying the nature of the alleged default and the manner 
in which it can be satisfactorily cured, and extend to the defaulting Party at least thirty 



(30) days from receipt of the notice to cure the default. If the nature of the default is such 
that it cannot reasonably be cured within the thirty (30) day period, the commencement 
of the cure within the thirty (30) day period and the diligent prosecution of the cure to 
completion will be deemed a cure within the cure period. The City may issue Stop Work 
Orders for violations arising under this Agreement or the regulations applied herein.  

6.8 Remedies for Default. If any Party to this Agreement other than the City defaults under 
and fails to cure the default within the applicable cure period, the non-defaulting Party 
will have all rights and remedies available under this Agreement or applicable law, 
including the right to (1) institute legal action to cure any default, (2)enjoin any threatened 
or attempted violation of this Agreement or to enforce the defaulting Party’s obligations 
under this Agreement by specific performance or writ of mandamus, or to terminate this 
Agreement, (3) seek recovery of all damages, costs, expenses and fee (including 
attorney’s fees). In the event of a default by the City, Owners will be entitled to seek all 
available remedies under the law subject to all immunity in favor of the City. All remedies 
available to a Party will be cumulative and the pursuit of one remedy will not constitute 
an election of remedies or a waiver of the right to pursue any other available remedy. 

6.9 Reservation of Rights. To the extent not inconsistent with this Agreement, each Party 
reserves all rights, privileges, and immunities under applicable laws. 

6.10 Waiver. Any failure by a Party to insist upon strict performance by the other Party of any 
provision of this Agreement will not, regardless of the length of time during which that 
failure continues, be deemed a waiver of that Party’s right insist upon strict compliance 
with all terms of this Agreement. In order to be effective as to a Party, any waiver of 
default under this Agreement must be in writing, and a written waiver will only be effective 
as to the specific default and as to the specific period of time set forth in the written 
waiver. A written waiver will not constitute a waiver of any subsequent default, or of the 
right to require performance of the same or any other provision of this Agreement in the 
future. 

6.11 Entire Agreement. This Agreement contains the entire agreement of the Parties, and 
there are no other agreements or promises, oral or written, between the Parties regarding 
the subject matter of this Agreement. This Agreement may be amended only by written 
agreement signed by the Parties. An amendment to this Agreement may only be 
approved by an affirmative vote of at least three of the five (3 of 5) members of the City 
Council. 

6.12 Exhibits, Headings, Construction & Counterparts. All exhibits attached to this 
Agreement are incorporated into and made a part of this Agreement for all purposes. The 
paragraph headings contained in this Agreement are for convenience only and do not 
enlarge or limit the scope or meaning of the paragraphs. Wherever appropriate, words of 
the masculine gender may include the feminine or neuter, and the singular may include 
the plural, and vice-versa. Each of the Parties has been actively and equally involved in 
the negotiation of this Agreement. Accordingly, the rule of construction that any 
ambiguities are to be resolved against the drafting Party will not be employed in 
interpreting this Agreement or its exhibits. This Agreement may be executed in any 
number of counterparts, each of which will be deemed to be an original, and all of which 
will together constitute the same instrument. This Agreement will become effective only 
when one or more counterparts, individually or taken together, bear the signatures of all 
of the Parties. 



6.13 Time. In computing the number of days for purposes of this Agreement, all days will be 
counted, including Saturdays, Sundays and legal holidays; however, if the final day of 
any time period falls on a Saturday, Sunday or legal holiday, then the final day will be 
deemed to be the next day that is not a Saturday, Sunday or legal holiday. 

6.14 Authority for Execution. The City certifies, represents, and warrants that the execution 
of this Agreement has been duly authorized and that this Agreement has been approved 
in conformity with City ordinances and other applicable legal requirements. Owners 
certify, represent, and warrant that the execution of this Agreement is duly authorized in 
conformity with their authority. 

6.15 Property Rights. Owners expressly and unconditionally waive and release the City from 
any obligation to perform a takings impact assessment under the Texas Private Real 
Property Rights Act, Texas Government Code Chapter 2007, as it may apply to this 
Agreement, the Property, and the Project. 

6.16 Notices. Any notices or approvals under this Agreement must be in writing and sent by 
facsimile or certified mail, return receipt requested, to the Parties at the following 
addresses: 

 

 

 

 

 

 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 

PARCEL ID NAME MAILING ADDRESS

R19006 VANN BEVERLEY PO BOX 1987, WIMBERLEY, TX 78676

R60294 JAMES & SHIRLEY MILLER 5 BROOKMEADOW DR, WIMBERLEY, TX 78676

R22143 MICHAEL & JAN JONES 1 BROOKMEADOW DR, WIMBERLEY, TX 78676

R22124 PATRICK & CATHY CUTHBERT PO BOX 3101, WIMBERLEY, TX 78676

R46811 VILLAS OF BROOKMEADOW PROPERTY OWNER'S ASSOCIATION PO BOX 1231, WIMBERLEY, TX 78676

R22125 GREGORY WYSOCKI 6 BROOKMEADOW DR, WIMBERLEY, TX 78676

R22126 PATRICIA MORENO 611 NEWPORT DR, SPICEWOOD, TX 78669

R22127 REGINALD & MARIAN PHILLIPS 10 BROOKMEADOW DR, WIMBERLEY, TX 78676

R22110 STEVE & CHRISTINA KRUEGER 11 BROOKMEADOW DR, WIMBERLEY, TX 78676

R22111 FRANK & PAMELA WELDON 13 BROOKMEADOW DR, WIMBERLEY, TX 78676

R167005 MICHAEL & ANGELA BATTAGLIA 12 BROOKMEADOW DR, WIMBERLEY, TX 78676

R167004 MICHAEL & ANGELA BATTAGLIA 21 BROOKMEADOW DR, WIMBERLEY, TX 78676

R60291 ROGER & SHEILA LAMB 37 BROOKMEADOW DR, WIMBERLEY, TX 78676

R60287 HOWARD PATRICIA SMITH 25 BROOKMEADOW DR, WIMBERLEY, TX 78676
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Exhibit C 
 

Project Approvals: 

 
1. Development Agreement 

 
2. Preliminary Plat 

 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 



Exhibit C-1 
 

Variances: 

 
 None being requested at this time. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 



Exhibit C-2 
 

Exceptions: 

 
 None being requested at this time. 
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